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The interface between arbitration clauses and winding up 
petitions – The Court of Appeal comments  
 
Richard Hudson   
 
In Re Southwest Pacific Bauxite (HK) Ltd [2018] 2 HKLRD 449, the Honourable Mr Justice Harris held that a petition 
to wind up a company on the ground of insolvency should “generally be dismissed” where: 
 
(a) a company disputes the debt relied on by the petitioner; 

 
(b) the contract under which the debt is alleged to arise contains an arbitration clause that governs any dispute 

relating to the debt; and 
 

(c) the company takes the steps required under the arbitration clause to commence the contractually mandated 
dispute resolution process, and files an affirmation demonstrating this. 

 
The effect of this approach is that where there is an arbitration clause, a debtor is entitled to have a petition dismissed 
without having to show that the petitioning debt is bona fide disputed on substantial grounds: it is sufficient to show 
that the debt is “disputed”, and for that it is sufficient to show the debt is not admitted. 
 
The Southwest Pacific Bauxite decision represented a departure from previous Hong Kong cases that had 
considered this issue, and limits the ability of petitioners to seek winding up orders where the contract which created 
the creditor-debtor relationship contains an arbitration clause, even in cases where, on an objective view, there can 
be no dispute that a debt is owed. 
 
This issue came before the Court of Appeal in the recent judgment in But Ka Chon re Interactive Brokers LLC [2019] 

HKCA 873.  Whilst this case related to a bankruptcy matter, the same principles are applicable. 
 
Interactive Brokers LLC (IB) had presented a statutory demand in relation to a debt of some HK$79 million owed to it 
by Mr But.  Mr But made an application to set aside the statutory demand, but this application was dismissed at First 
Instance.  IB then presented a bankruptcy petition against Mr But, but that petition was stayed by consent, pending 
the resolution of Mr But’s appeal against the dismissal of his application to set the statutory demand aside. 
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In his appeal, Mr But alleged that the debt was disputed on substantial grounds and he had a cross claim as a result 
of misrepresentations made by IB.  He also relied on an arbitration clause appearing in his customer agreement with 
IB.  The Court of Appeal upheld the first instance’s decision that Mr But’s misrepresentation claim had no merit, and 
thus the debt was not bona fide disputed and the threshold requirement for setting aside the statutory demand was 
not met. 
 
In considering the arbitration agreement, the judge at first instance had decided that irrespective of whether he 
followed Southwest Pacific Bauxite or previous authorities, he would still exercise his discretion to dismiss Mr But’s 
application to set aside the statutory demand as the third requirement had not been satisfied, in that Mr But had not 
taken any steps to commence arbitration and he had no genuine intention to do so.  The Court of Appeal agreed with 
this analysis, and said there was no basis to interfere with the exercise of the judge’s discretion that the application to 
set aside the statutory demand be dismissed. 
 
The Honourable Madam Justice Kwan VP, giving the judgment of the Court, stated that in the circumstances it was 
not strictly necessary to decide whether Southwest Pacific Bauxite should be adopted in an application to set aside a 
statutory demand, but in view of the importance of the issue to insolvency proceedings, she made certain obiter 
observations as follows: 
 
(a) The wording of article 8 of UNCITRAL Model Law on International Commercial Arbitration, which provides that 

a court before which an action is brought in a matter which is the subject of an arbitration agreement shall 
refer the parties to arbitration, does not cover an insolvency proceeding.  Having found no automatic 
mandatory or non-discretionary stay under arbitration legislation, Kwan VP considered that there was a 
discretionary power to be exercised under the insolvency legislation whether to dismiss or stay a petition 
where the alleged debt arose out of a transaction concerning an arbitration agreement.  She noted that this 
was the position in Hong Kong prior to 2018.  
 

(b) The Southwest Pacific Bauxite case decided that the discretion under the insolvency legislation should be 
exercised only one way, in that the petition should generally be dismissed save in “exceptional” or “wholly 
exceptional” circumstances upon satisfaction of the 3 requirements referred to above. 
 

(c) A statutory right is conferred on a creditor to petition for bankruptcy or winding up on the ground of insolvency.  
It is contrary to public policy to preclude or fetter the exercise of the right, and even though the Southwest 
Pacific Bauxite approach may not be regarded as totally precluding a creditor from invoking the insolvency 
jurisdiction, it was a substantial curtailment of a statutory right. 
 

(d) The Eastern Caribbean Court of Appeal had recently declined to adopt the approach adopted in Southwest 
Pacific Bauxite, holding that the BVI Court’s jurisdiction to wind up a company based on its inability to pay 
debts as they fall due unless the debt is disputed on genuine and substantial grounds was too firmly a part of 
BVI law to now require a creditor exercising the statutory right to prove exceptional circumstances to establish 
the status to wind up a company.  The jurisdiction was satisfied once the creditor was applying on the basis of 
a debt not disputed on genuine and substantial grounds, which had been the same position in Hong Kong. 

 
Having made these observations, Kwan VP had reservations about the discretion under the insolvency legislation 
being exercised only one way to substantially curtail the right of a creditor to present a petition. 
 
Kwan VP said that she acknowledged that considerable weight should be given to the factor of arbitration in the 
exercise of the discretion, lest parties to an arbitration agreement be encouraged, as a standard tactic, to bypass that 
agreement and the legislation by presenting a winding up petition.  She also acknowledged that there may well have 
been insufficient weight given to the arbitration factor pre-Southwest Pacific Bauxite.  However, having said that, she 
did not think the Court was powerless to deal with any such tactic that may be practised by a creditor seeking to apply 
improper pressure on a debtor.  Nor did she think that the discretion should invariably be exercised in favour of 
granting a winding up or bankruptcy order where the Court was satisfied there was no bona fide dispute on 
substantial grounds, thus putting an end to any arbitration proceedings. 
 
The judge said, however, that as the appeal was to be dismissed, the discretion could be exercised by the judge 
hearing the bankruptcy petition on the lifting of the stay when further directions were to be given by the Court of First 
Instance.  This was not the occasion to decide the appropriateness of the approach taken in Southwest Pacific 
Bauxite. 
 
Whilst it is understandable why Kwan VP’s remarks on the tension between winding up procedure and the 
arbitration clause are obiter, given the way that the appeal was decided, the decision casts doubt on the decision in 
Southwest Pacific Bauxite, but does not overrule it. It remains to be seen, therefore, whether the Southwest Pacific 
Bauxite approach will continue to prevail when the Court is next faced with a winding up petition brought on a debt 
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arising out of an agreement containing an arbitration clause.  In the meantime, parties bringing winding up 
proceedings where an arbitration clause exists face a level of uncertainty. 
 
 
 

Court of Appeal confirms constitutionality of money 
laundering provisions    
 
Peter So and Eddie Lau  
 
In our 8 September 2015 newsletter, we reported a judicial review application made by Interush Limited on the 
constitutionality of ss. 25(1) and 25A of the Organized and Serious Crimes Ordinance, Cap. 455 (OSCO).  The 
judicial review was dismissed by the Court of First Instance.  Interush appealed the decision and the Court of Appeal 
again dismissed the application on 17 January 2019. 
 
Background 

 
As stated in our earlier newsletter, Interush was alleged to have operated a pyramid scheme, contrary to the Pyramid 
Schemes Prohibition Ordinance, Cap. 617.  The proceeds arising from the scheme were deposited into bank 
accounts maintained with Bank of East Asia (BEA) and Hang Seng Bank (HSB).  Prompted by relevant newspaper 
coverage, BEA suspended the account (and subsequently made a report to the police) and HSB filed an STR to the 
Joint Financial Intelligence Unit (JFIU), pursuant to s.25A of OSCO.  In the meantime, JFIU issued a “no consent” 
letter to HSB, which meant that JFIU did not consent to HSB dealing with the funds in the account.  The CEO of 
Interush was charged with “money laundering” under s.25(1) of OSCO, but was acquitted. 
 
The Appeal 

 
On appeal, Interush’s case focused on the property rights (under Articles 6 and 105 of the Basic Law) and access to 
court rights (under Articles 35 and 80 of the Basic Law and Article 10 of the Hong Kong Bill of Rights). 
 
The Court of Appeal began its analysis with the view that s.25 merely sets out the creation of the money laundering 
offence.  It could not be held to have an effect on the property rights of Interush.  The Court of Appeal then went on to 
analyse the constitutionality of s.25A.  The Court first accepted that the “Letter of No Consent” does not by itself 
freeze the accounts of the Interush but has affected the use by Interush of its money in the bank accounts.  Where 
consent is withheld, the bank “invariably errs on the side of caution and refuses to make the payment.  The result is 
that the account is ‘informally frozen’ for so long as the bank has the relevant suspicion and the police do not 
consent”. 
 
The Court of Appeal held that property rights are engaged.  The Court, by applying the Court of Final Appeal’s 
judgment in Hysan Development Co Ltd v Town Planning Board (2016), rejected the Government’s argument that 
property rights in this case are not engaged because of the assumption of risks by the applicants (that the money in 
banks may be seized) when they entered into a commercial transaction with their banks which is subject to the 
provisions of OSCO regarding suspicion of money laundering.  Property rights are to be guaranteed by clear and 
accessible laws, and not, for instance, left to uncharted administrative discretion.  The words “in accordance with law” 
in Articles 6 and 105 of the Basic Law do not qualify or limit the protection conferred by the two Articles; on the 
contrary, the phrase confers the added protection of legal certainty such that the subject matter of the Articles 
(property rights) are to be regulated by laws which are accessible and precisely defined. 
 
The Court of Appeal then considered whether the infringement of property rights is justified under the proportionality 
test.  The test was whether the measure was “manifestly without reasonable foundation”, which was to allow the 
legislative and executive authorities latitude or a “margin of discretion” to decide on the legitimacy of their societal 
aims and the means to achieve them since they are better placed to make the assessment. 
 
On the issue of proportionality, the Court of Appeal found that there is an implied duty of all persons exercising public 
power, such as the police, to act reasonably.  The assessment of the police to make an arrest or to investigate can 
only be challenged on the basis that it is Wednesbury unreasonable, namely perverse.  The Court considered that 
there is no time frame under Hong Kong law for investigation of crime or time limit to prosecute any indictable 
offence; the time and method taken by the police to investigate must necessarily depend on the complexity of the 
case; and the level of precision required of a law must depend on the subject matter of the law in question.  It 
concluded that the procedural steps in the Police’s Force Procedures Manual implementing the consent regime in 
question does not fall foul of the proportionality requirement. 
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Interush further challenged the consent regime as draconian, as the indefinite freezing of accounts of unlimited value 
can critically damage individuals and businesses.  There is no right to compensation, even where there is complete 
innocence of wrongdoing.  Jurisdictions such as Canada, Australia and New Zealand do not vest authorities with 
power to withhold consent to deal with customer funds.  The Courts can ring-fence suspected proceeds of crime by 
granting a freezing/restraint order at the investigative stage. 
 
The Court of Appeal held the view that if the bank subsequently determines that there are no reasonable grounds to 
believe that the money has that character, then it is free to deal with the account even though the police, in response 
to the STR, issued a letter of no consent.  The availability of the restraint order regime at a later stage does not point 
towards a consent regime at an earlier stage being disproportionate, when investigations are ongoing.  In any event 
this must be an area where the legislative and executive authorities must be accorded with the margin of discretion 
on why they had chosen to adopt the measures in such a manner.  The Court’s view is that a reasonable balance has 
been struck between the societal benefits of the consent scheme and constitutionally protected rights of the 
individual.  It cannot be said that the pursuit of the societal interest results in an unacceptably harsh burden on the 
individual. 
 
G Lam J took the view that it is not helpful to compare the Hong Kong scheme to schemes in different jurisdictions 
because there are variations in the interlocking parts of the law in those jurisdictions. For example, in the UK, a 
restraint order may be granted soon after a criminal investigation, but in Hong Kong, it can only be granted after 
proceedings have been instituted, which is a significantly later stage. 
 
The Court of Appeal also held that the access to Court rights of Interush have not been engaged because of the 
judicial remedies available to the applicants by way of judicial review and civil claim against the banks. 
 
Commentary 

 
The Court of Appeal has confirmed the constitutionality of the current consent regime on a systemic level, subject to 
the implied duty of the enforcement agencies to act reasonably.  The particular acts of the enforcement agencies are 
subject to judicial review on a case-by-case basis. 
 
Financial institutions should be aware of the implications of this judgment.  Although it was said by the Court of 
Appeal that they could deal with the money in the account even when a letter of no consent is issued, if they 
determine that there are no reasonable grounds to believe that the money is proceeds of crime, such 
circumstances (particularly when it is the financial institution who filed an STR) would be very rare.  Financial 
institutions dealing with such proceeds without consent would not be afforded with a defence under s.25A(2)(a) of 
OSCO and are at risk of breaching the money laundering offence under s.25 of OSCO.  Extreme caution should be 
exercised and strong justification supported by documents will be required before considering dealing with 
suspected assets without consent. 
 
 
 

Defamation at a glance  
 
Carmen Ng  
 
Defamation. The publication of a statement about a person that tends to lower his reputation in the opinion of right-

thinking members of the community or to make them shun or avoid him.1  
 
Libel or slander. Libel is defamation in permanent form, such as a written statement, an audio recording or a video 

clip. Slander is defamation in non-permanent form, such as an oral statement or sounds, looks and gestures.  
 
What is defamatory? A tendency to injure the reputation of some other person, such as lack of qualification, 

knowledge, skill, capacity, judgment or efficiency in the conduct of one’s trade, business or professional activity. The 
test is (i) what do the words complained of mean, i.e. the imputations and (ii) whether such imputations are 
defamatory, i.e. tend to damage the plaintiff’s reputation.2  
 

                                                
1 Oxford Dictionary of Law, 5th Ed. (2003) 
2 A defamatory statement is presumed to be false, and it is for the defendant to plead and prove that the statement is 
true. Legal malice or ‘malice in law’ (i.e. a wrongful act done intentionally without just cause or lawful excuse, which 

does not depend on the defendant’s state of mind) is also presumed from the publication of a defamatory statement; 
but this is to be distinguished from express or actual malice or ‘malice in fact’, which rebuts a defence of qualified 
privilege or fair comment and may be relevant to the issue of damages. 
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Identification. The defamatory words must be about the plaintiff. The test is whether the words are reasonably 

understood to be referring to the plaintiff.  
 
Publication. The defamatory words must be published to a third party other than the plaintiff. For an online 

publication, if the defamatory statement is posted or downloaded in Hong Kong, the publisher can be liable in Hong 
Kong.  
 
Justification. Even if words are defamatory of the plaintiff, the defendant will have a valid defence if he can prove 

that the words complained of are true or substantially true, provided that the words not proved to be true do not 
materially injure the plaintiff’s reputation3.  
 
Absolute Privilege. As a matter of public policy, there are occasions where one should not be deterred by the fear of 

suit from expressing oneself freely on matters of importance. Hence, no action lies for words spoken or documents 
used in judicial proceedings, the Legislative Council and official state communications, even if they are untrue and 
published with malice. A fair and accurate report of public court proceedings, which is published contemporaneously, 
is also protected by absolute privilege, provided that it is not a publication of any blasphemous or indecent matter.4  
 
Qualified Privilege. It is also in the public interest to protect a person who makes an untrue and defamatory 

statement on occasions where the freedom of expression outweighs the protection of reputation. Such protection is 
not absolute, it is qualified, in the sense that it will be lost if that person makes such statement with malice. Qualified 
privilege covers (i) the public interest defence, the Reynolds defence or the ‘responsible journalism’ defence for 
journalists and editors, (ii) communication of duty or interest where a person has an interest or a legal, social or moral 
duty to make a communication to another person who has a corresponding interest or duty to receive it and (iii) 
privileged reports of public proceedings.  
 
Fair Comment. It is a defence where the words complained of were published as a fair comment on a matter of 

public interest. The test is whether any man, however prejudiced and obstinate, could honestly hold the view 
expressed by the defendant.5 This defence will be defeated if the plaintiff can prove that the defendant published the 
relevant comment with malice.  
 
Malice. Proof of express or actual malice or ‘malice in fact’ will defeat a defence of qualified privilege or fair comment. 

Malice ordinarily means spite and ill-will towards the plaintiff or any indirect or improper motive in the defendant’s 
mind for publishing the words complained of. Generally, there is malice if the defendant did not believe that the words 
he said were true or if he was reckless as to the truthfulness of those words. The plaintiff must plead and prove 
malice, otherwise absence of malice is presumed.  
 
Unintentional Defamation. This is a statutory defence where a person published defamatory words innocently and 

makes an offer of amends under section 25 of the Defamation Ordinance (Cap.21) by affidavit specifying the relevant 
facts and offering a correction of words and a sufficient apology, and if such offer is not accepted, then it shall be a 
defence.  
 
Limitation. The time limit for bringing an action for libel or slander is six years from the date on which the cause of 

action accrued6, i.e. the date of defamation and/or damage suffered. However, this statutory limit does not apply to 
any claim for equitable relief7.  
 
Injunction. If there is a threat or further risk of libel or slander, then the plaintiff can seek an interim and/or final 

injunction against the defendant to prevent the publication or repetition of such libel or slander.  
 
Damages. For libel, general damages are presumed, so the plaintiff is not required to prove actual loss and damage 

to reputation. For slander, actual damage must be pleaded and proved, unless the words complained of are 
calculated to disparage the plaintiff in any office, profession, calling, trade or business held or carried on by him at the 
time of publication8. General damages are awarded to compensate damage to reputation, injury to feelings and 
vindicate reputation. Aggravated damages are awarded in light of the defendant’s unreasonable conduct, if any. The 
court will also consider any mitigating factors to reduce the damages, such as an apology tendered by the defendant. 
Special damages are awarded to compensate any pecuniary loss suffered, such as loss of employment or business. 
Exemplary damages are awarded if the defendant has been oppressive or has deliberately committed a tort with the 

                                                
3 Section 26 of the Defamation Ordinance (Cap.21) 
4 Section 13 of the Defamation Ordinance (Cap.21) 
5 Lord Keith of Kinkel in Telnikoff v Matusevich [1992] 1 AC 343 at 354 
6 Section 4(1) of the Limitation Ordinance (Cap.347) 
7 Section 4(7) of the Limitation Ordinance (Cap.347) 
8 Section 23 of the Defamation Ordinance (Cap.21) 



 

 
6 

  

 

intention of gaining some advantage which he calculates will outweigh any sum which he will have to pay the plaintiff 
by way of compensation.  
 
Malicious falsehood. In passing, unlike defamation, malicious falsehood is not concerned with an injury to 

reputation. It is an action based on written or oral falsehoods which are published maliciously and calculated to 
produce actual damage, and for damage wilfully and intentionally done without lawful occasion or excuse. 
 
 
 

Can section 182 operate to prevent a company being 
excluded from a joint venture project?  
 
Richard Hudson and Judy Wu 
 
Section 182 of the Companies (Winding Up and Miscellaneous Provisions) Ordinance (Cap. 32) states that after 
the commencement of winding up proceedings, any disposition of the property of the company is void unless the 
Court otherwise orders. The purpose of this section is to prevent the improper disposition of the company’s assets 
that may otherwise be available for pari passu distribution to the company’s creditors. 
 
The recent decision of Deputy High Court Judge Le Pichon in Re Hsin Chong Construction Company Limited 

[2019] HKCFI 1531 considered the possible effect of section 182 upon a clause in a Joint Venture Agreement 
allowing one of the parties to exclude the other party from the joint venture upon the other party’s insolvency. The 
Court held that the exercise of rights under the clause did not constitute a “disposition” under section 182, and 
confirmed the validity of the exclusion clause. 
 
Background 

 
Build King (BK) and Hsin Chong (the Company) entered into a Joint Venture Agreement in relation to a government 
design and construction project in Kowloon. A clause in the Joint Venture Agreement provided that upon the 
occurrence of one of five specified events, the innocent party had a right to exclude the defaulting party from further 
management of the Joint Venture, and to take over the benefits of the defaulting party in the Joint Venture. One of 
the five specified events of default was the insolvency of one of the parties to the agreement. 
 
On 27 August 2018, a winding up petition was issued against the Company. In December 2018, BK exercised its 
right under the clause to exclude the Company from the Joint Venture. Following the exclusion, BK acquired the 
Company’s residual rights by way of a Supplemental Agreement which included a payment of HK$53.6 million 
being made to the Company. 
 
The Provisional Liquidators appointed on the Company sought to invalidate the clause. The four issues before the 
Court were whether (i) the clause was a disposition under section 182; (ii) the clause offended the anti-deprivation 
principle; (iii) the clause was a penalty clause; and (iv) the Supplemental Agreement transaction was valid. 
 
First issue - disposition within section 182 

 
The Provisional Liquidators tried to argue that the profit generated by the joint venture was a chose in action 
belonging to the Company which was stripped away from the Company as a result of the exclusion clause, and 
was thus a void disposition of the Company’s property. They further argued that but for the exclusion, the Company 
would have been able to discharge its obligations under the Joint Venture Agreement. 
 
The Court held that since the Company was insolvent, it was in no position to perform the Company’s contractual 
obligations in return for a share of future profits under the Joint Venture Agreement. Thus, the Court ruled that it 
was artificial to view a share of future profits as an existing “asset” of the Company. The Court also said that it 
might be unrealistic to think that the Provisional Liquidators have the necessary resources to discharge the 
Company’s obligations under the Joint Venture Agreement. As a result, BK’s exercise of rights under the clause did 
not involve any disposition under section 182. 
 
Second issue - the anti-deprivation principle 

 
In deciding whether the clause offended the anti-deprivation principle (which provides that parties cannot contract 
out of insolvency legislation), the Court relied on the English Supreme Court decision in Belmont Park Investments 
Pty Ltd v BNY Corporate Trustee Services Ltd & Anor [2012] 1 AC 383, which held that it is necessary to look at 

the substance of the agreement rather than its form in considering whether a provision amounted to an illegitimate 
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attempt to evade the relevant bankruptcy law, or had some legitimate commercial basis. The Court also followed 
the approach in Lomas v JFB Firth Rixson Inc [2012] 2 All ER (Comm) 1076 which held that it was necessary to 
“consider each transaction on its merits to see whether the shift in interests complained of could be justified as a 
genuine and justifiable commercial response to the consequences of insolvency”. 
 
Following the approach set out in the above two cases, the Court decided that the clause in this case did not offend 
the anti-deprivation principle, for the following reasons:- 
 

 Only one of the five events of default which trigger the clause was an insolvency event. The remaining four 
events of default concerned breaches of contract. 

 It was sensible and in the interest of the parties to provide for the contingency that one of the parties went 
into insolvency. 

 This was a commercial bargain entered into freely by the parties. 

 It was fair that the Company had to bear its share of post-exclusion losses until the completion of the project, 
given that in large construction projects, claims for latent defects tend to emerge upon completion of the 
project. 

 
In light of the above, the Court viewed that it was difficult to discern that the clause contained any deliberate 
intention to evade insolvency law. Thus, the clause did not offend the anti-deprivation rule.  
 
Third issue - penalty clause 
 

The Provisional Liquidators also argued that the clause served no legitimate commercial purpose and only served 
to punish the Company. The Court found that it was not unreasonable to protect BK’s interest to require the 
Company, as a defaulting party, to maintain its risk of loss because the risk profile for a single joint venture partner 
to carry out the project on its own as a result of the default is significantly different from the shared risk between 
two parties. Further, the Court said that if the clause deterred the Company from committing breaches, there was 
nothing inherently penal in the provision. It would in fact encourage the parties to achieve the commercial 
objectives in completing the project. As such, the Court held that the clause was not a penalty clause. 
 
Fourth issue - validation of Supplemental Agreement  

 
Finally, the Court exercised its discretion under section 182 to validate the Supplemental Agreement transaction. 
The Court held that there was nothing to suggest that the agreed consideration was unfair or an undervalue, with 
the basis of valuation being clear, and such transaction would normally be validated. The Court noted that the 
payment was made to a nominee at the Company’s request; but any misapplication of the proceeds was not a 
matter for BK, which had entered into an arm’s length commercial transaction. Hence there was no good reason for 
the Court not to validate the transaction. 
 
Conclusion 

 
This helpful decision shows the criteria that the Court will adopt in determining whether clauses in agreements which 
confer exclusion rights on innocent parties upon the party’s insolvency are valid. It is particularly worthy of note that 
the Court held a share of future profits is not an existing “asset” of the Company, and as a result, the exercise of 
exclusion rights does not involve any disposition under section 182. 
 
 
 

So what if I ignore a Calderbank offer unacceptable to me?  
 
Leo Wong  
 
In Sam Sien San Albert v Sam Mo Yee (HCMP 1203/2016), Deputy High Court Judge Paul Lam SC held that the 
Plaintiff failed in his claims and the Defendant failed in her counterclaim and made a costs order nisi that each party 
bear its own costs. Upon the Defendant’s application to vary the costs order nisi, the Court, in exercising its discretion 
as to costs,  considered (i) the underlying objectives set out in Order 1A, rule 1 of the Rules of the High Court 
(including “to facilitate the settlement of disputes”), (ii) a Calderbank offer made by the Defendant which the Plaintiff 
failed to beat in every way, and (iii) the conduct of the parties, and held the Plaintiff liable for the Defendant’s costs in 
the proceedings on a common fund basis from the day after the deadline by which the Plaintiff was allowed to accept 
the Calderbank offer. 
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Key Facts 
 

(1) About a month before trial, for a full and final settlement, the Defendant through her solicitors sent to the 
Plaintiff’s solicitors a Calderbank offer containing terms to the effect that the parties withdraw their claim and 
counterclaim and bear their own costs. 

 
(2) By another “without prejudice save as to costs” letter, the Defendant’s solicitors stated that, if they did not hear 

from the Plaintiff’s solicitors before a certain deadline (Deadline), they would take it that the Plaintiff elected to 
proceed to trial and in such event the Defendant would seek wasted costs on indemnity basis by reason of the 
Plaintiff’s neglect of the underlying objectives set out in Order 1A, rule 1 of the Rules of the High Court, the 
parties’ conduct and any offer made. 

 
(3) In response, the Plaintiff’s solicitors made a number of observations on the Calderbank offer, raised some 

disagreements and queries and stated that the Plaintiff was out of Hong Kong and would be able to give a 
substantive reply before the trial began. However, the Plaintiff failed to give the Defendant a substantive reply 
or counteroffer before the trial began. 

 
Ruling 
 

(1) The Plaintiff failed to do better than the Calderbank offer in every way. 
 
(2) The Plaintiff failed to adopt a cooperative attitude, and engage in constructive and meaningful negotiations in 

response to the Calderbank offer. In particular, the Plaintiff had not given any substantive reply or counteroffer.  
 
(3) The Court rejected the Plaintiff’s submissions in opposition to vary the costs order nisi, because the 

contemporaneous correspondence did not show that the submissions were, in fact, the reasons, or some of 
the reasons, why the Plaintiff did not accept or respond substantively and constructively to the Calderbank 
offer. The fact that the Plaintiff was not in Hong Kong was not a reasonable explanation for his lack of 
substantive and constructive response. 

 
(4) The Court stressed the importance of negotiating in good faith in a constructive manner, as well as the 

adverse consequences for failing to do so. 
 
(5) The Court noted that the Defendant stated in the Calderbank offer that she would seek costs on an indemnity 

basis but she only asked for costs on a common fund basis in her summons. Accordingly, in varying the costs 
order nisi, the Court ordered each party to bear its own costs of the proceedings up to the Deadline and the 
Plaintiff to pay the Defendant the costs of the proceedings after the Deadline on a common fund basis. 

 
Lessons to be learnt 
 

(1) Parties are expected to cooperate, explore settlement in good faith, and engage in constructive negotiations, 
even in the face of an unacceptable settlement offer. Ignoring a settlement offer or failing to give any 
substantive reply or counteroffer may attract adverse costs consequences. 

 
(2) If a Calderbank offer is unacceptable, the party receiving it should make a substantive and constructive 

response, by setting out the reasons for non-acceptance properly in a timely manner, because failure to do so 
may estop him from making submissions based on such reasons when he seeks to explain to the Court why 
an adverse costs order should not be made against him. 

 

(3) The Court ordered the Plaintiff to pay costs on a common fund basis as requested in her summons. If the 
Defendant had asked for costs on an indemnity basis (as she said she would in the Calderbank offer), it 
seems that the Court would have considered ordering the same. 

 
 
 

Bank’s employee convicted of bribery for soliciting profit 
sharing    
 
Peter So and Brian Cheng  
 
On 20 August 2019, District Court Judge Gary Lam Kar-yan handed down a confiscation order of approximately 
$1.46 million from a former associate director of the Hong Kong Branch of UBS AG (UBS Hong Kong), Tu Bing, who 

mailto:peter.so@deacons.com
mailto:brian.cheng@deacons.com
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was found guilty after trial of one count of conspiracy for an agent to accept advantages, contrary to section 9(1)(a) of 
the Prevention of Bribery Ordinance (Cap. 201) (POBO) at the District Court on 27 October 2017 (DCCC 295/2017). 
Tu’s appeal against conviction was also dismissed by the Court of Appeal on 18 January 2018. The Judge ordered 
that the $1.46 million be paid in six months, failing which he be required to serve an additional 30 months’ 
imprisonment. 
 
Background 

 
The Defendant, Tu Bing, was an associate director of the Global Wealth Management and Business Banking of UBS 
Hong Kong from 2006 to 2011. His main responsibility was to manage clients’ investment portfolios. In May 2006, Tu 
convinced a client of UBS Hong Kong, Mr. Zhang, to open two investment accounts. Mr. Zhang, being ordinarily 
resident in Shenzhen, had the accounts entirely managed by Tu in Hong Kong.  
 
In May 2007, at a meeting at a Shenzhen hotel, Tu told Mr. Zhang that he had made profits from investments on the 
stock market with the two investment accounts. Tu also told Mr. Zhang that it was standard industry practice for 
clients to pay him back 20% of the realised profits as “handling and intelligence fees”. Mr. Zhang acceded to Tu’s 
request. He subsequently deposited two cheques amounting to a total of approximately $1.46 million into the bank 
account of Tu’s younger brother, Tu Jian.   
 
It has been the policy of UBS Hong Kong at all material times that its employees must not demand or accept 
commission or benefits from the clients of UBS Hong Kong in respect of the business and affairs of UBS Hong Kong. 
 
Following a complaint made by Mr. Zhang to the Hong Kong Monetary Authority in 2014, the ICAC launched 
investigations and ultimately pressed a charge against Tu for conspiracy for an agent to accept advantages, contrary 
to section 9(1)(a) of POBO. 
 
Discussion 

 
Section 9(1)(a) of POBO states that any agent who, without lawful authority or reasonable excuse, solicits or accepts 
any advantage as an inducement to or reward for or otherwise on account of his doing or forbearing to do, or having 
done or forborne to do, any act in relation to his principal’s affairs or business shall be guilty of an offence. 
 
In Secretary for Justice v Chan Chi Wan Stephen (2017) 20 HKCFAR 98, the Court of Final Appeal clarified that 
section 9 of POBO does not criminalise any and all payments of money by a third party to an agent made without the 
principal’s knowledge and consent. Instead, the relevant “act in relation to the principal’s affairs or business” must be 
one that is likely to involve some deviation from the agent’s normal duties and is likely to undermine the integrity of 
the agency relationship to the detriment of the principal’s interests.  
 
In its analysis, the Court distinguished the present case from Chan Chi Wan Stephen and rejected the defence’s 
argument that Tu had not deviated from his normal duties since his normal duties were precisely that of managing the 
investment portfolios of Mr. Zhang. The Court opined that the defendant in the Chan case only accepted advantages 
for work done outside of his working hours as an agent, and that such work was beneficial to the business of the 
principal. In the present case, however, in performing his duties to manage clients’ investment portfolios (including 
Mr. Zhang’s), Tu should only be paid by UBS Hong Kong in accordance with his employment terms and should not 
be otherwise paid by clients of UBS  Hong Kong without its consent.  
 
The Court found that in demanding kickbacks in the form of a portion of the investment profits as return for managing 
a client’s investment portfolio, Tu had clearly deviated from his normal duties, since the normal duties of Tu were to 
manage investment portfolios without being paid individually by clients. The Court accepted that such deviation of 
duties undermined the agency relationship between Tu and UBS Hong Kong, and was thus detrimental to the 
principal’s interest. 
 
Moreover, the Court cited from Ribeiro PJ’s judgment in Chan Chi Wan Stephen that the detriment to the principal’s 
interest need not be an immediate or tangible economic loss to the principal or benefit to the agent at the principal’s 
expense. Where the conduct undermines the integrity of the agency relationship, it is in itself capable of constituting 
the necessary detriment.  
 
The Court concluded with the observation that the clear intention of section 9 of POBO was to proscribe the giving 
and receiving of secret commissions or kickbacks, which was precisely what Tu had committed in the present case. 
On that basis, the court found Tu guilty of the offence as charged. The conviction and its reasoning were also 
subsequently upheld on the same grounds by the Court of Appeal. 
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Commentary 
 

The judgment serves as a resounding reminder to relationship managers, account executives and client advisors of 
financial institutions managing clients’ portfolios that the soliciting and receiving of what may generically be termed 
profits sharing, secret commissions or kickbacks are prohibited by law, and that the ICAC will not be slow to enforce 
the provisions of POBO. 
 
 

 

Deacons is on WeChat!  
 
We are delighted to announce we have launched our official WeChat account. Please follow us to keep up to date 
with our latest firm news, events and legal developments.  
 
We share new content every Wednesday. To follow us, simply scan the QR code below. Please share with your 
colleagues too! 
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Adjusting the regulatory framework for cross-border transfer of personal information – China releases Measures for 
Security Assessment of Cross-border Transfer of Personal Information (draft for public comments) 
 
SFC issues warning on dealings with Mainland investors – issues for LCs to consider 
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